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Egypt and Its Laws (London， the Hague， New York; Kluwer Law lnternational， 2002). 
エジプトの法制度および諸法が概観できる点で便利な本であるが，民法典自体の記
述は薄い。
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(1司‘AynI，Binaya， XI， 275 
U司 Ibid.，285. 
(19) Ibid.， 349. Cf. ShaybanI，庁間jja，II， 67. 

































包1) Ibn 'Abidln， Radd， VI， 240. 
間 Ibid.，224-25， 240-41. Samar甲 ndI，‘Alaal-DIn al-， Tuhfat al-fuqaha'， 3 vols 
(Beirut: Dar al-Kutub al ‘Ilmiyya， 1405/1984)， II， 54. 
包3) Ibn 'Abidln， ibid.， 225， 219， 240， 248. 'AynI， Binaya， XI， 303.この点については，
学説の解釈にやや混乱があるようである。 Cf.SarnarqandI， Tuキifa，II， 54-55. 































白骨 Ibn‘AbidIn， Radd， VI， 225-26. 
白日 Ibid.， 219 
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447-51. A'mal (上記注5参照)，VI，346-48.
位時 Ibn‘AbidIn， Radd， VI， 241. 
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伝説 Ibid.， 226-27 
倒すなわち先買権法第22条によれば，消滅時効は 6ヶ月であった。 SanhurI，Wasft， 
IX， 478-79. 
倒 Ibn'Abidln， Radd， VI， 227. SamarqandI， T，叫ifa，II， 57-58 



































(2001年)， 059-083参照(とくに先買権につき 073-074)0 Cf.‘AynI， Binaya， XI， 






















ある O 他方，エジプト人同士の訴訟に関しては， 1897年にシャリーア(イス
ラーム法)法廷の管轄が身分法とワクフ (waqf，後述2.2.(2)参照)の領域に縮減
された。それ以外の領域については 1884年に創設された国民裁判所










通説とは 2つの点で相違する O 第1の相違は，売却不動産の共有者(凶民/混合
関以上につき，堀井『イスラーム法通史j210-13参照。



































酬 MursI，“Shufaτ"1，593-94. Sa叶lurI，Wasft， 1X， 473. 
t!1) MursI，“Shufa'a' "1， 593 


































似:) MursI，“Shufaτ"1， 596. SanhiirI， Wasft， 541， n.1 
凶 MursI，“Shufa‘a"'I，603. 
性自 Ibid.， 596-7， 602-3 



































間以上の経緯につき，A'mal， 1， 6-9.堀井『イスラーム法通史j214-16. 
閥 A'mal，1， 6.



































(51) Ibid.， 1201. 
(52) Ibid.， 1209-10 






































































(56) Ibn 'AbidIn， Radd， VI， 217， 223 
6司 Ibid.，223 
6司 Ibid..‘AynI，Binaya， XI， 348. 
倒 すなわち国民裁判所民法典第71条 (cf混合裁判所民法典第97条)，先買権法第4


































師団 Ibn 'Abidln， Radd， VI， 217-19 

































府3) MursI，“Shufaτ"1， 575. Cf. Ibn Qayyim al-]awziyya， I'lam al-muwaqqi'fn， 4 vols 
(Cairo:乱1atba'atal-Sa‘ada， 1374/1955)， 1， 130-32. 
(64) MursI，“Shufa‘a"'II， 21-22. SanhurI， W.ωft， IX， 578. 
的自 Forgeur，“Pr・eemption，"375 


































前7) Ibid.， 475およびl.2.言手細A'mal，VI， 372-84 
附 A'mal，VI， 359欄外， 368欄外， 344， 374-77. 
幅引 Ibid.， 360 t関タj.， 375， 382. 
同 Ibid.，361欄外.


































(73) Ibid.， 379. 
同堀井『イスラーム法通史J220， 227参照o
v日 A'mal，VI， 360 欄外
同 MursI，“Shufa'a"'I，597. SanhurI， Wasft， IX， 542. 

































側 Ibid.，363欄外(1937年5月14日議事録末尾および同 6月18日議事録冒頭)• 
お1) Ibid.， 363欄外 (1937年 5月14日議事録末尾)， 366欄外(同 6月18R議事録末
尾)• 
倒 Ibid.，407欄外.
担当 A'mal， 1， 6， n.l. 
倒 MursI，“Shufaτ"II，18-19. 
岡 SanhurI，Wasft， IX， 540， n.1 


































制 Sar由白rI，Wasit， IX， 559-60. 
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changes in the office from the time of Nurhaci through the Kangxi and Yongzheng 
eras. The capacity to inherit the office of the Nirui janggin was recognized during 
the reign of Nurhaci, and in the twelfth month of Tianming 6 (1621), the 
inheritance of the post of minister of state (hergen) from father to son was made 
explicit. In the sixth month of Tiancong 5 (1631), during the reign of Hong Taiji, 
the son of Nurhaci, the "precedent of inheriting posts by meritorious subjects" J;J; 
hi:~l!.\;iltthJU was established. After the precedent was set, the principle was 
transformed into "if one died in battle, a post was inheritable," but "if one died 
from illness, it could not be inherited." In the years between Tiancong 5 and 8 in 
particular detailed regulations on the inheritance of Nirui janggin post were twice 
concluded. It is clear from these regulations that the roots of the Nirui janggin 
post and the accomplishments of the holder of the office were of great 
significance. 
Niru were divided according to the type of jurisdiction into dorgi F9 niru and 
enculehe -W1lf niru, [or] enclulebuhe niru. Dorgi niru indicates those niru that 
were led by the Khan and his princes. The enculehe niru, [or] enclulebuhe niru 
referred to niru led by ministers of state with "different family" names, including a 
portion of the royal family. 
Then, in Kangxi 23 (1684) the niru were divided on the basis of history of 
how the post of Nirui jianggin was inherited and the process of their formation, 
into Jujuri li1lf /'JJli niru, jalan halame bosoro ilt*/ilt1lf niru and teodenjehe 
~ *>lil / ]i 1lf niru. These became the basis of the later three types of niru, the 
Jujuri niru, jalan halame bosoro niru, and siden ~r:p niru that appeared in the 
Yongzheng era. And so, the regulations concerning the appointment to vacancies 
in the post of Nirui janggin emphasized the right of certain household * (boo) to 
privately own jalan halame bosoro niru and indicated one aspect of the siden niru 
was its public character. 
THE LEGISLATIVE GOAL OF PRE-EMPTION 
IN EGYPTIAN CIVIL CODE 
HORII Satoe 
Pre-emption in Islamic law primarily refers to a right of joint owners of 
immovable property to obtain, in preference to the others, the share of the 
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purchaser or seller, even against the will of the purchaser. According to the 
f.ianafi school, the owners of adjoining properties, alongside the joint owners, also 
have the right of pre-emption. In any case, the purport of the system was to 
protect the original joint owners from various problems that might be caused by a 
new participant. On the other hand, as pre-emption was considered as an 
encroachment on the property rights of the purchaser, various restrictions on it's 
exercise had been established within the framework of pre-modern doctrines. 
However, the system survived the modernization of laws in Egypt from the 
19th century onward. Moreover, the Laws of Pre-emption (1900 and 1901), which 
were established in order to make up for the lacunae of law with regard to pre-
emption found in the old civil codes, and the current civil code (1948), which is 
fundamentally an extension of these Laws, expanded the scope of pre-emption. In 
short, the pre-emptors under the current code are the usufructuary and the bare-
owner, and also both parties of a long-term lease (~ikr) as well as the joint owners 
and the owners of adjoining properties. In contrast, both the Laws of Pre-emption 
and the current civil code have placed severe restrictions on pre-emption with 
regard to the owners of adjoining properties. 
These legislative innovations did not result from the historical developments 
or changes in pre-modern Islamic doctrines of law. In the process of compiling the 
current code, there appeared considerable opposition to the continuation of the 
system of pre-emption. The aim of the legislator who, despite this opposition, 
introduced these prescriptions was completely different from the legislative 
purport of pre-emption in Islamic law. It can be said that pre-emption in the 
Egyptian civil code is a unique system distinct from that of Islamic law. 
- 66-
L 
Ii 
